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Guardians Without Sovereignty: Indigenous Rights and the State-Centric Governance of 

the Arctic 

  

Mining, oil, natural gas, and infrastructure investments are projected to reach US$1 trillion in the 

Arctic by 2030, per the World Economic Forum (WEF). Such investments not only jeopardize 

the health of Arctic ecosystems but also lead to severe environmental, cultural, and spiritual 

consequences for the approximately 500,000 Indigenous people who have called the Arctic home 

for thousands of years. 

  

Arctic governance is shared largely through intergovernmental institutions that formally include 

Indigenous voices while simultaneously limiting their decision-making power. In the Arctic 

Council, the primary forum for Arctic-related state policymaking, the six Indigenous 

representative organizations lack voting rights and may issue only recommendations for the 

Arctic states (Canada, Denmark, Finland, Iceland, Norway, Russia, Sweden, and the United 

States). 

  

Through pollution and neocolonialism, the eight Arctic states repeatedly violate the United 

Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). Although Article 26 

proclaims that states should “respect [the] land tenure systems of Indigenous peoples,” states 

have failed to preserve this right, with Russia’s projects causing 17,000 leaks in the Arctic in 

2019 alone. 

  

Although existing Indigenous rights frameworks help mitigate harm, they cannot resolve the 

structural power imbalances between states and Indigenous communities. Combining a “human 

rights–pluralist approach” with legal recognition of Indigenous peoples as guardians of their land 

will enable Indigenous peoples to gain greater parity on the international stage and engage in 

multinational collaboration. 

  

 

 

 

https://www.sciencedirect.com/science/article/pii/S0921800921003062#bb0435
https://ejfoundation.org/news-media/the-indigenous-arctic-peoples-losing-their-home-and-heritage-to-the-climate-breakdown#:~:text=These%20Indigenous%20peoples%20have%20long,%C2%B0C%20warmer%20than%20average.
https://arcticportal.org/arctic-governance/indigenous-peoples
https://arctic-council.org/
https://arctic-council.org/
https://jsis.washington.edu/news/breaking-ice-indigenous-voices-world-stage/
https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf
https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf
https://bellona.org/news/industrial-pollution/2023-11-industrial-pollution-in-the-russian-arctic-is-an-environmental-nightmare-a-list-of-the-dirtiest-companies


International Law: A System Made for Colonialist Powers 

  

Despite playing an important role in defending Indigenous communities’ cultures and territories, 

international Indigenous rights instruments remain structurally constrained by the state-centric 

nature of the international legal order. This limitation is not accidental; as Patrick Macklem, an 

expert in Indigenous rights and constitutional law, explains, international law itself was 

originally created to support state sovereignty while systematically denying Indigenous peoples 

sovereign authority, and colonization “lies at the heart of the international legal order.” To justify 

Indigenous people’s exclusion from the distribution of sovereignty, European colonizing powers 

established the legal doctrine of terra nullius, which falsely claimed that Indigenous land was 

unpopulated. Although this doctrine was formally repudiated, it continues to shape the 

foundations of international legal doctrine.  

  

International Indigenous rights law inherits and reproduces this exclusionary design. Even 

UNDRIP, which strongly emphasizes self-determination, does not declare that Indigenous 

peoples have the right to sovereignty. Instead, it stipulates that the Declaration should not be 

interpreted as validating endeavors that “dismember or impair… the territorial integrity or 

political unity of sovereign and independent States.” In doing so, international law protects 

Indigenous peoples only insofar as such protections do not disrupt state power, leaving the 

state-dominated international legal order fundamentally intact. 

  

The limited nature of the protections is evident in various cases of states’ abuse inflicted upon 

Arctic Indigenous lands. For example, in 2020, the largest oil spill in Arctic history occurred 

when Russian mining company Norinickel’s power plant in Norilsk spilled 21,000 tons of oil 

into the Ambarnaya River. As a result, many families of nearby Indigenous communities who 

sustained themselves with the affected rivers will continue to experience starvation for at least 

another half century, according to Global Voices, a nonprofit organization. Furthermore, for 

decades, Norway’s largest wind farm severely inhibited Sámi reindeer herding, a practice crucial 

for food security; only in 2024 did the Sámi people reach a settlement with Norway, after which 

they were granted additional grazing land. Both cases of territorial harm reflect how the 

state-centric structure of international law has enabled states to exploit Arctic Indigenous land.  

https://www.law.utoronto.ca/faculty-staff/full-time-faculty/patrick-macklem
https://repository.law.umich.edu/mjil/vol30/iss1/3/
https://lawjournal.mcgill.ca/wp-content/uploads/pdf/150639-52.3.Macklem.pdf
https://repository.law.umich.edu/mjil/vol30/iss1/3/
https://repository.law.umich.edu/mjil/vol30/iss1/3/
https://www.indigenouschambermb.ca/2025/01/23/undrip-in-canada-what-it-is-why-it-matters-and-its-role-in-reconciliation/
https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/11/UNDRIP_E_web.pdf
https://www.thearcticinstitute.org/oil-spill-siberia-prepared-permafrost-thaw/
https://globalvoices.org/2020/10/16/answeruselonmusk-russias-indigenous-peoples-campaign-against-arctic-pollution/
https://grist.org/global-indigenous-affairs-desk/norway-to-pay-sami-reindeer-herders-millions-for-violating-their-human-rights/
https://www.jurist.org/news/2024/03/norway-ends-dispute-with-sami-people-over-construction-of-wind-farm-on-indigenous-land/


The Human Rights–Pluralist Approach and Indigenous Consultation Rights 

  

Indigenous rights law, as Macklem argues, functions less as a corrective to colonialism than as a 

mechanism to “mitigate some of the adverse consequences” of an international order built on 

imperial domination. Within this limited space, states and companies are legally obligated by the 

ILO Convention 169 and UNDRIP to consult Indigenous peoples regarding issues that may 

impact Indigenous human rights. In practice, however, consultation has become an empty 

procedural requirement, interpreted inconsistently by stakeholders and reduced to a site of debate 

and confusion. 

  

The “human rights–pluralist approach,” advanced by Professors James Anaya and Sergio Puig, 

offers the most compelling interpretation of Arctic Indigenous consultation rights available 

within international law. The approach reframes consultation as a substantive human rights 

obligation rather than a procedural formality, while still accommodating international law’s 

deference to state sovereignty. The Arctic Council illustrates both the necessity and the absence 

of this approach. Although Indigenous Permanent Participants (PPs) are formally consulted 

throughout negotiations, safeguarding human rights is not the main goal of the Council, and 

Indigenous people lack voting rights and remain peripheral to the Council’s core constituencies. 

Applying the human rights–pluralist approach would not eliminate state authority, but it would 

force the Council to treat Indigenous human rights as a substantive constraint rather than a 

procedural formality, while requiring meaningful compensation where violations persist. 

  

Even this strengthened interpretation, however, confronts a significant obstacle: corporate power. 

As human rights scholar Sarah Joseph and tort law professor Joanna Kyriakakis observe, 

“political power is inherently linked to economic power.” Indeed, despite state legislations that 

mandate companies to conduct due diligence during consultations, extractive industries continue 

to bypass Indigenous consent and impose disproportionate harm on Indigenous communities 

through mining and extraction projects, such as Russian oil company Novatek’s liquefied natural 

gas (LNG) megaprojects that have disrupted the nomadic Nenet people’s reindeer herding and 

caused Nenet herder Sergei Hudi to fear that, if gas expansion continued and people could no 

longer subsist on reindeer, “[the Nenet] people may just disappear altogether.” A 

https://repository.law.umich.edu/mjil/vol30/iss1/3/
https://www.jstor.org/stable/90017182
https://www.ohchr.org/en/instruments-mechanisms/instruments/indigenous-and-tribal-peoples-convention-1989-no-169
https://www.jstor.org/stable/90017182
https://www.jstor.org/stable/90017182
https://arctic-council.org/about/
https://jsis.washington.edu/news/breaking-ice-indigenous-voices-world-stage/
https://www.cambridge.org/core/journals/leiden-journal-of-international-law/article/from-soft-law-to-hard-law-in-business-and-human-rights-and-the-challenge-of-corporate-power/12DAE2DA75581B0126E44F965E6FC78A#s3
https://iwgia.org/en/business-and-indigenous-peoples%E2%80%99-rights/4695-iw-2022-business-and-indigenous-peoples-rights.html
https://multinationales.org/IMG/pdf/yamal_lng_project_report_schwalbe_final_web.pdf
https://gogel.org/yamal-lng-and-arctic-lng-2-gas-extraction-russian-arctic
https://gogel.org/yamal-lng-and-arctic-lng-2-gas-extraction-russian-arctic


“check-the-box” mindset pervades corporations regarding consultations with Indigenous peoples, 

reducing consultation to a performative exercise. 

  

Indigenous Peoples as Guardians Who Legally Represent Their Land 

  

To overcome the limits of consultation alone, Indigenous peoples must be equipped with legal 

authority that does not depend on state or corporate goodwill. Indigenous rights scholars Jessika 

Eichler and Fanny Verónica Mora Navarro provide such a mechanism by drawing on principles 

from international children’s rights law. Eichler and Navarro argue that Indigenous peoples 

should be legally recognized as guardians of their territories, with legal standing to defend land 

that is inseparable from their identity. Because Indigenous peoples maintain “deep spiritual, 

cultural, social, and economic connections with their lands,” they are uniquely positioned to 

articulate the “voices” and harms of exploited lands. 

  

This model has already gained judicial precedent. In 2024, after oil from the state-owned oil 

company Petroperú contaminated the Indigenous Marañon River, the Superior Court of Justice of 

Loreto, Peru ruled that the river was a living being with legal rights, including the right to 

representation, and designated the Indigenous Kukama people its guardians. Extending this 

framework to the Arctic would allow Indigenous peoples to defend themselves against corporate 

harm directly, without relying on states to oversee the companies’ behavior during consultations 

that apply the human rights–pluralist method. 

  

Together, the human rights–pluralist approach and the legal recognition of Indigenous 

guardianship can transform Indigenous peoples from nominal consultees into rights-bearing 

individuals. This strategy not only promotes Indigenous human rights but also contributes to the 

achievement of a power equilibrium between Arctic natives and sovereign countries, moving 

international governance closer to the inclusive vision articulated in Goal 10.2 of the Sustainable 

Development Goals: “empower[ing] and promot[ing] the social, economic, and political 

inclusion of all.” Only through such structural recalibration can the Arctic become a true home 

for its Indigenous peoples. 

 

https://www.jstor.org/stable/90017182
https://www.researchgate.net/publication/369714975_Proceduralising_indigenous_peoples'_demands_Indigenous_environmental_rights_and_legal_pluralism_in_contemporary_jurisprudence
https://www.un.org/development/desa/indigenouspeoples/wp-content/uploads/sites/19/2018/04/Indigenous-Peoples-Collective-Rights-to-Lands-Territories-Resources.pdf
https://ecojurisprudence.org/initiatives/rights-of-maranon-river-case/
https://www.theguardian.com/environment/2025/apr/21/mari-luz-canaquiri-murayari-indigenous-river-campaigner-peru-wins-goldman-prize
https://www.internationalrivers.org/news/landmark-ruling-the-peruvian-court-of-nauta-recognizes-the-rights-of-the-maranon-river-and-the-indigenous-communities-as-its-guardians/
https://www.earthlawcenter.org/blog-entries/2024/3/perus-maran-river-wins-rights-recognition-and-indigenous-guardianship-in-court
https://www.un.org/sustainabledevelopment/inequality/
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